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The right to use and enjoy, and to acquire and sell, one's property, is a fundamental right protected by state and Federal 


Constitutions. ! However, the United States Constitution does not itself create property rights.” The Federal Constitution, 
designed as a charter of negative liberties, generally does not impose any affirmative duty on the federal or state governments 
to provide services or procedural protections to rights in property.” Property interests for due process purposes are created 
and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law- 
rules or understandings that secure certain benefits and that support claims of entitlement to those benefits.“ However, the Fifth 


Amendment to the Constitution does prevent the federal government or its agencies from depriving any person of his or her 
property without due process of law; and the 14th Amendment and all the various state constitutions prevent any action by a 


state which would accomplish such deprivation." 





Practice Tip: 


The due process guarantee as it relates to property rights raises two questions: first, what is property, and second, what is a 
deprivation. Although as an abstract matter these questions seem distinct, in the cases it is very difficult to determine whether a 
decision turned upon the "property" question or upon the "taking" question. In general, however, what is due process in a procedure 


WESTLAW 


§ 628. Meaning and import of property and property..., 16B Am. Jur. 2d... 


affecting property interests must be determined by taking into account the purposes of the procedure and its effect upon the rights 


asserted and all the circumstances which may render the proceeding appropriate to the nature of the case. 
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The inhibition against taking property without just compensation has been deemed applicable in contexts other than the field of 


eminent domain.’ There is an important distinction between liberty and property with respect to the protection included in the 


14th Amendment as far as the persons who may invoke the constitutional guarantees of due process are concerned; for although 


corporations cannot invoke the "liberty" concept for their own protection, since they are not natural persons, they are fully 


entitled to the protection of the Due Process Clause in their property or their property rights.” 
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